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ALABAMA AND THE FEDERAL GOVERNMENT : 
THE CREEK INDIAN CONTROVERSY ' 

During the struggle between Jackson and South Carolina over 
the tariff and nullification, the state administration and the pre- 
dominant political element in Alabama had given a whole-hearted 
support to the president in the course he was pursuing, though 
a strong faction under the leadership of Dixon H. Lewis, James 
M. Calhoun,^ and others, forming the "states' rights school," 
offered a vigorous but seemingly ineffectual opposition. The 
state was prompt in disavowing any sympathy with the theory 
of nullification, and the general assembly of 1832-33, in the Or- 
mond resolutions, vigorously denounced South Carolina's atti- 
tude on that question." During the controversy, John Gayle, a 
violent opponent of the doctrine of nullification and a life-long 

1 This paper was read before the Mississippi Valley Historical Association, Nash- 
ville, Tennessee, April 27, 1916. 

2 Dixon Hall Lewis, the acknowledged leader of the states ' rights men in Alabama 
from 1832 to his death in 1848, was born in Georgia, but was educated at South Caro- 
lina college and came to Alabama soon after his graduation. In 1825, 1826, and 
1827 he was a member of the general assembly; in 1839, at the age of 27, he was 
elected representative to congress and remained in the house until his transfer to the 
senate in 1844. He was a firm friend and supporter of John C. Calhoun, and, from 
the beginning of his career, an opponent of Andrew Jackson. See William Garrett, 
Beminiscences of public men in Alabama, for thirty years (Atlanta, 1872), 471-475. 

W. Brewer, Alabama; her history, resources, ivar record and public men (Mont- 
gomery, 1872), 330-331; Southern history association. Publications (Washington, 
1903), 7: 161, 162. 

James M. Calhoun, a nephew of John C. Calhoun, was born in Abbeville district, 
South Carolina, graduated at South Carolina college in 1826, and came at once to 
Alabama. From 1833 to the secession of the state he was a leader of his party, being 
a member of the general assembly most of the time. Brewer, Alabama, 218; Garrett, 
Eeminiscences of public men in Alabama, 288, 289. 

^Journal of the senate of Alabama, called session, 183S, 6-14; Executive docu- 
ments of the house of representatives, 22 congress, 2 session, 3 : no. 141 ; State papers 
on nullification (Boston, 1834), 219-223; Herman V. Ames, State documents on fed- 
eral relations; the states and the United States (Philadelphia, 1900-), 4: 49; Hunts- 
ville Democrat, January 23, 1834; Mobile Register, December 6, 1833; Southern Ad- 
vocate (Huntsville), November 17, December 22, 1832; Niles' Weekly Register, 43: 
220; Alabama State Intelligencer, extra number, n. d. [December, 1833], containing 
message of Governor Gayle of November 19, 1833. 
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supporter of Jackson, was at the political helm, having been 
elected governor in the summer of 1831. Probably no state was 
more loyal, in 1832, to the president, or more earnest in its sup- 
port in general than was Alabama.* 

The affection of Alabama for General Jackson and the un- 
wavering support which the state had given him in his political 
aspirations were inspired by gratitude and by the western spirit 
of which he was the chief exponent ; it rested particularly on his 
attitude toward Indian affairs. Yet, despite these circum- 
stances it was on the very rock of an Indian question that a 
goodly portion of the Jackson supporters in Alabama broke 
away from his banner. 

In 1830, despite numerous and extensive cessions, approx- 
imately one-fourth of the territory embraced in the state of 
Alabama was still in the possession and occupancy of the four 
great tribes of the southwest, the Chickasaw, the Choctaw, the 
Cherokee, and the Creeks.^ The presence of the Indians " was a 
source of constant friction,' and their occupation of some 12,000 

ilbid; Niles' Weekly Register, 25: 323, 324; Thomas M. Owen, "Annals of Ala- 
bama" in A. J. Pickett, History of Alabama and incidentally of Georgia and Missis- 
sippi, from the earliest period (Birmingham, 1900), 678; L. D. Miller, Sistory of 
Alabama, adapted to the use of schools and for general reading (Birmingham, 1901), 
104. "In Alabama, the enthusiasm for Jackson was probably greater than in any 
other State in the Union; he had fought battles and won victories on its soil, he had 
protected the men, women, and children of the State from massacre by the Indians. ' ' 
William Birney, James G. Birney and his times (New York, 1890), 40, 41. General 
Jackson owned considerable property in the state, notably a large and valuable planta- 
tion near Huntsville. He spent much time in the state in the early twenties, and 
many Alabamians regarded him as a fellow citizen. 

5 William Darby and Theodore Dwight, Jr., New Gazetteer of the United States of 
America . . . including . . . geographical, historical, political, and statis- 
tical information; with the population of 1S30 (Hartford, 1833), 13; Jedidiah Morse, 
Report to the secretary of war of the United States, on Indian affairs, comprising a 
narrative of a tour in the summer of 18S0 (Now Haven, 1822) ; Brewer, Alabama, 
34-36; Miller, History of Alabama, 101 ff. 

6 In 1830, according to the estimate of the war department, the Indians of Ala- 
bama numbered about 20,000, most of them being Creeks. Niles' Weekly Register, 
36: 132; 40: 280. 

7 On March 6, 1830, two years prior to the treaty of Cusseta, President Jackson 
issued a proclamation against squatters in the Creek country; and the United States 
marshal, in accordance with the act of congress of March 3, 1807, was authorized to 
remove any such intruders, using military force if necessary. Ibid., 38: 99. Soon 
after this, a grand jury in Pike, a county adjoining the Creek nation, asserted that 
the territory was under the jurisdiction of Alabama by act of the general assembly 

of 1829, and indicted an officer of the United States for ordering settlers out of the 
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square miles of valuable land a detriment to the material ad- 
vancement of the growing state.^ As the settlers in ever increas- 
ing numbers poured in, the desires of the newcomers soon 
reached out after the lands still in the occupancy of the few 
remaining red men ; and the demands on the federal government 
for the complete removal of all the Indians from the territory 
of the state increased.^ Agitation for relief culminated in the 
treaty of Dancing Rabbit creek, 1830, for the removal of the 
Choctaw ; in the treaty of Cusseta, 1832, for the removal of the 
Creeks ; and in the treaty of New Echota, 1835, for the removal 
of the remaining Cherokee.^" 

Out of the questions raised by the treaty with the Creeks at 
Cusseta, a grave controversy developed between the state and 
the federal government. The treaty provided that the Creek 
tribe of Indians cede to the United States all their lands east 
of the Mississippi river. Lands were granted to the Indians 
for a new home in the west ; it was expressly provided, however, 
that the Indians should not be compelled to migrate, but that 
they might if they so desired remain in the ceded territory. The 

section. Ibid., 203, 204. For some reason the issue was not joined. In October, 
1828, a public meeting in Montgomery protested against the support given to the 
Creeks in the territory of Alabama on the ground that it was "founded in usurpa- 
tion" and unconstitutional; and resolutions were adopted asserting that Alabama as 
a sovereign state had exclusive jurisdiction over all territory and all peoples within 
her boundaries. The meeting urged the general assembly to provide immediately for 
the division of the Indian country into counties. The spirit of the meeting was well 
shown by the appointment of a "committee of correspondence" to keep up com- 
munication with different parts of the state. Ihid., 35: 123. In 1829, Chief Justice 
Marshall had fully examined the character and extent of the Indian right to the soil, 
and had decided that the right was that of occupancy alone, and that the ultimate 
title was in the government. The decision maintained, however, that this right of 
occupancy was absolute, and could be divested only by contract. Johnston v. Mcin- 
tosh, 8 Wheaton, 543. 

s Niles' Weekly Begister, 37:12, 13. See message of Governor Murphy, dated 
January 1, 1826, in Southern Advocate, January 27, 1826, and that of Governor Pick- 
ens, dated November 21, 1825, in ibid., December 9, 1825, and June 9, 1826. 

8 C. C. Clay to Secretary of War Cass, October 8, 1833, in ibid., November 11, 
1833; George Petrie, "Alabama from 1819 to 1865" in The south in the building of 
the nation: a history of the southern states designed to record the south's part in the 
making of the American nation; to portray the character and genius, to chronicle the 
achievements and progress and to illustrate the life and traditions of the soutliern 
people (Richmond, 1909), 2: 277. A similar movement was going on in Georgia, 
1825-27, which had great influence on sentiment in Alabama. Ames, State documents 
on federal relations, 3: 25 ff. 

10 United States statutes at large, 7: 478-486; Niles' Weekly Register, 42: 116, 117. 
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immediate cause for the threatened breach grew out of the fifth 
article of the treaty." This provided for the removal by the 
federal authorities ^^ of all white intruders until the country was 
surveyed, except that those who had planted crops in the terri- 
tory, without injury to the Creeks, were to be permitted to re- 
main until these crops were gathered. In the light of human 
nature, such a provision was worse than useless. Not only did 
the settlers already established refuse to move, even when their 
crops had been gathered,'^ but immediately there was a rush 
into the new lands by settlers from other portions of the state.'* 
This movement began as soon as the treaty had been signed -and 
before the formal assertion, by act of the general assembly, of 
the state's authority over the ceded lands. Therefore, when the 
United States marshal supported by troops from Fort Mitchell 
attempted, in August, 1832, to carry the terms of the treaty into 
effect by ordering the squatters to withdraw, there was a clash.^^ 
A few months later, the jurisdictional rights of the state were 
asserted by the general assembly, and nine counties were created 
in the old territory of the Creek nation.'** The state authorities 

11 Article 5 read: "All intruders on the country hereby ceded shall be removed 
therefrom in the same manner as intruders may be removed by law from other public 
lands, until the country is surveyed and the selections made; excepting however from 
this provision those white persons who have made their own improvements, and not 
expelled the Creeks from theirs. Such persons may remain until their crops are 
gathered. After the country is surveyed and the selections made, this article shall 
not operate on that part of it not included in such selections. But intruders shall, in 
the manner above described, be removed from the selections for the term of five years 
from the ratification of this treaty, or until the same are conveyed to white persons. ' ' 
Ibid., 42: 116, 117; United States statutes at large, 7: 478-486. 

12 In the manner prescribed by the act of March 3, 1807. This act provides for 
the interposition of the United States marshal and the employment of the military 
forces of the United States, under the orders of the president; it furnished the au- 
thority by virtue of which the proceedings in Alabama in relation to this subject took 
place. Joseph Hodgson, Cradle of the confederacy ; or the times of Troup, Quitman 
and Yancey (Mobile, 1876), 180; Cass to Gayle, September 5, 1833, in Southern Ad- 
tocate. October 15, 1833. 

13 Cass to Gayle, September 5, 1833 in ibid., October 15, 1833. 

^* Buntsville Democrat, November 14, 1833; Tuscaloosa Expositor, n. d., in ibid. 

^^ Austin, deputy marshal, to Gayle, November 17, 1832 ; Gayle to Austill, Novem- 
ber 26, 1832, in Gayle manuscripts belonging to Dr. Thomas M. Owen; Montgomery 
Gazette, August 31, 1832; Niles' Weekly Register, 43: 22; Petrie, in The south in 
the building of the nation, 2: 277; Thomas C. McCorvey, "The mission of Francis 
Scott Key to Alabama in 1833," in Alabama historical society. Transactions (Mont- 
gomery, 1904), 4: 146. 

16 Act approved December 18, 1832. 
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urged that the extension of state control over the ceded territory 
was authorized and encouraged by the general government." 
The governor asserted, further, in justification of the act of the 
legislature in creating the counties, that the sovereignty of a 
state implied the control of all the people within its borders; 
that the act of cession destroyed the Creek nation and rendered 
the individual Indians subject to the same control as other res- 
idents ; and that the expulsion of the settlers implied the expul- 
sion of the state and county officials, rendering nugatory all 
efforts at the enforcement of the laws in the territory/* 

Despite the earlier clash, in the summer of 1832, the whole 
question was in a sense in abeyance from the meeting of the 
legislature in December, 1832, until the following summer. The 
trouble then broke out anew. In August, in a conflict between 
Hardeman Owens, a petty official of Eussell county (one of the 
counties created in the former Creek nation) and federal troops 
under the direction of the United States marshal," Owens was 
killed.^" This action together with other incursions made into 
the disputed territory by the troops, kindled ' ' an excitement that 
was rapidly extended over the whole of the new counties, and 
in some degree throughout the State. ' ' ^^ Meetings of the people 
were held, vigorous resolutions of protest were passed, and it 
seemed that the citizens of the state would attempt forcibly to 
resist the marshal and the United States troops." Gayle fol- 

17 ' ' The right of the State of Alabama to extend its jurisdiction over the district 
in question is fully admitted." Cass to Gayle, October 22, 1833, in Washington 
Globe, October 26, 1833, and in Southern Advocate, November 11, 1833; Niles' 
WeeTcly Register, 45: 155; message of Gayle to the general assembly, November 11, 
1833; Hodgson, Cradle of the confederacy, 188-190. 

18 Message of Gayle, November 19, 1833, in Alabama State Intelligencer, extra, 
n. d. [December, 1833]; see also McCorvey, "The mission of Francis Scott Key to 
Alabama in 1833," in Alabama historical society, Transactions, 4: 147. 

19 Under the power granted in the constitution over public territory and in accor- 
dance with the act of congress of March 3, 1807, the president, through the secretary 
of war, had issued orders in September, 1832, for the removal of all intruders on the 
Indian lands, following the stipulations of the treaty of Cusseta; and it was under 
these orders that the marshal was acting. Niles' WeeTcly Register, 45: 144; Hunts- 
ville Democrat, January 23, 1834. 

20 Niles' Weekly Register, 45: 7, 37, 143, 159, 160, 290. 

21 Message of Gayle, November 19, 1833, in the Alabama State Intelligencer, 
extra, n. d. [December, 1833]; Buntsville Democrat, October 24, November 7, 1833; 
Gayle to Crawford, August 20, 1833, in Gayle manuscripts. 

22 Southern Advocate, October 29, 1833. See Niles' WeeTcly Register, 45: 123, for 
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lowed his vigorous protest of August 26 to Cass ^^ with a more 
pacific note, and issued a proclamation, dated October 7, 1833, 
to the excited inhabitants of the new counties counselling quiet, 
order, and a strict observance of the laws/* Gayle did not fail, 
though, even in his pacific proclamation, to insist that the action 
of the federal authorities was "a palpable and indefensible in- 
vasion of the acknowledged rights of this state, and in its ten- 
dency, utterly subversive of our free and happy form of govern- 
ment." ^^ And sundry other phrases, taken in conjunction with 
previous statements and actions of the governor, were inter- 
preted by the supporters of the president in Alabama as plainly 
encouraging forcible resistance to any attempts at removal on 
the part of the United States marshal.^^ 

By these means and by other conciliatory measures, however, 
danger of a further physical collision between the settlers and 
the federal officials was averted." The officers and soldiers re- 
sponsible for the death of Owens were indicted by the Russell 
county grand jury ; ^* and demand was made on the commanding 
officer at Fort Mitchell for their delivery into the hands of the 
state ; ^^ but by fortuitous means, the case was never brought to 



the meeting at Hayneville, Lowndes county (not in the Indian country), on Septem- 
ber 28, 1833, in which it was declared that "the removal of our citizens from their 
settlements by force is unconstitutional, oppressive, and utterly subversive of the 
sovereignty of the State, and we cannot and will not submit to it." See also the 
meetings in the Indian country, in Talladega county, Macon county, and others, in 
October. Ihid., 45 : 160. 

23 Hodgson, Cradle of the Confederacy^ 187 ff. 

24 See Niles' WeeTcly Begister, 45: 144, where the proclamation is given in full; 
Alabama State Intelligencer, extra, n. d. [December, 1833] 

25 Message of November 19, 1833, in ibid. 

28 See editorial in the anti-Gayle paper, Buntsville Democrat, January 23, 1834. 
Public meetings were held in which ' ' lives, fortunes, and sacred honor ' ' were pledged 
to help Gayle, if needed. Southern Advocate, October 29, 1833. 

27 Hodgson, Cradle of the confederacy, 202 ; Gayle to Elliott, the sheriff of Eussell 
county, September 24, 1833, Gayle to Curry, and Gayle to Crawford, August 20, 1833, 
in Gayle manuscripts. 

28 MeCorvey, ' ' The mission of Francis Scott Key to Alabama in 1833, ' ' in Ala- 
bama historical society, Transactions, 4: 150. 

29 Pickett, solicitor, to Major Mcintosh, October 14, 1833, in Southern Advocate, 
November 5, 1833; Alabama State Intelligencer, October 26, 1833. 

30 " A Gordian knot has been cut ! The soldier who killed Owens in Alabama has 
deserted, and the officer who commanded has given bond for his appearance in 
court." Niles' Weehly Begister, 45: 291. The bond of the officer was forfeited. 
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The underlying- principle of tlie state's contention was, first, 
that the constitution did not confer on the general government 
power to make treaties in derogation of the right of the state 
to complete territorial jurisdiction within its limits ; ^^ and, sec- 
ond, that the mode of procedure in the removal of intruders 
from the public lands provided by act of congress, March 3, 
1807 — the authority under which the proceedings in Alabama 
occurred — did not apply to intruders upon lands lying within 
the boundaries of any state, but was applicable only in territory 
where no state government had been established.'''' Georgia 
had assumed the same position in 1825-1827.^^ 

Furthermore, it was urged that the succession of acts, running 
over a period of thirty years, conferring upon settlers the right 
of preemption to unoccupied lands, covered the case of settlers 
upon the vacant lands handed over by the Creeks, but not in 
actual occupation. This was a position taken, of course, only 
after the treaty of Cusseta had been consummated, and the lands 
in the Creek nation had been transferred to the United States 
under certain restrictions as to specific grants.^* This latter 
contention was accepted by the secretary of war at the very 
beginning of the controversy, provided there was no interfer- 
ence with the Indian rights guaranteed by the treaty. To the 
inquiries of certain members of the Alabama delegation to con- 
gress, early in December, 1832, Cass had replied that the gov- 
ernment desired to evade all unnecessary severity towards cit- 
izens who had located on any part of the ceded territory; but 
that it certainly would keep its faith and fulfill its compacts 

after the larger issue had been settled. MeCorvey, "The mission of Francis Scott 
Key to Alabama in 183,3, ' ' in Alabama historical society, Transactions, 4 : 151, note. 

31 Gayle to Cass, October 2, 1833, in Southern Advocate, October 15, 1833; Hodg- 
son, Cradle of the Confederacy, 183. 

32 lUd. 

33 Ames, State documents on federal relations, 3 : 25 fip. ; see also Ulrich B. Phil- 
lips, Georgia and state rights. A study of the political history of Georgia from the 
revolution to the civil war, with particular regard to federal relations (Washington, 
1902). See also the instructions of the commissioner of Indian affairs to Colonel 
Josiah Harmar, directing Harmar, who was engaged in removing intruders from 
Indian lands, to employ military force in ejecting settlers on United States lands 
only when such lands were "not within the limits of any State." Hodgson, Cradle 
of the confederacy, 181 ; Euntsville Democrat, November 28, 1833. 

3* Gayle to Cass, October 2, 1833, in Southern Advocate, October 15, 1833 ; Hodg- 
son, Cradle of the confederacy, 181, 182. 
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under the treaty. Further, the secretary wrote: "Taking into 
view the fact that the season for agricultural labor will not 
arrive for some time, that the surveys are nearly completed, 
and that as soon as they are received the locations of the in- 
dividual reservations will be made, another tract selected for 
each will be assigned and delivered to him, I do not see that any 
injury would result to the Indians by permitting these persons 
who had obtained peaceable possession of the land on which they 
live, and do not retain it to the exclusion of any Indian, justly 
entitled to it, to occupy these tracts till the several selections 
are made. If, however, any of them are selected for the Indians, 
it will be expected that the occupants relinquish possession with- 
in thirty days after such selection is made. This arrangement 
seems to me to be an equitable one, and I trust will be satisfac- 
tory to all persons interested in the subject. I hope, further, 
that after the locations are made, quick possession will be relin- 
quished to the Indians, so that the government will not be com- 
pelled to resort for that purpose to measures which I am anxious 
to avoid. ' ' ^° Similar replies were sent to Senator Gabriel 
Moore and to certain residents of Pike county, adjoining the 
Creek country.^^ 

Gayle and his supporters, relying on these letters of the sec- 
retary of war, placed the entire responsibility for the condition 
of affairs on the federal government. The letters of Cass were 
before the general assembly when the act creating the new coun- 
ties was passed." During the controversy, stress was constant- 
ly laid upon the difficulties that would ensue from the abolition 
of county government, with court and officers, and the state 
administration, vigorously asserting its good faith in the action 
taken, stood prepared to lay these difficulties at the door of 
Lewis Cass and Andrew Jackson.^* 

S5 Cass to King and Clay, December, 1832, in Southern Advocate, November 12, 
1833 ; Hodgson, Cradle of the confederacy, 189. 

•''« JJaiama State Intelligencer, extra, n. d. [December, 1833], containing Gayle's 
message of November 19, 1833. 

37 See ante, note 15. 

38 ' ' After the publication of these letters, no one, whatever his respect for the laws 
and rights of others, could have supposed he was doing wrong or violating any of the 
duties of a good citizen by making a settlement in this part of the State; and it is 
submitted to the impartial judgment of all candid minds, whether the great body of 
settlers have not been involved in this present difficulty without any fault on their 
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At this juncture, fortunately, there was room for compromise. 
The Alabama delegation in congress, led by senators King and 
Moore, friends and supporters of the president, began to inter- 
est itself in the matter; and early in December, 1833, in a per- 
sonal conference with Jackson, King received assurances that 
"No measures should be taken for the removal of the settlers 
who had not interfered with the possessions of the Indians;" 
these assurances were conveyed to Governor Gayle in a letter 
from ex-Governor Murphy.^' The secretary of war, Mr. Cass, 
acceded to what the president had determined upon ; and to fur- 
ther the adjustment of the question at issue, appointed Francis 
Scott Key, then a district attorney in Washington, as a special 
commissioner to proceed to Alabama to represent the general 
government in adjusting all questions in dispute.*" Cass also 
wrote to Governor Gayle that there had been a misunderstand- 
ing or a mistake in the transmission of orders, that the officer 
in command of the federal troops in the Creek country had been 
directly instructed to submit to all legal process.*' With these 
assurances, upon the arrival of Mr. Key, everything was rapidly 

part." "The treaty extinguished the Indian title to the land, and the Indians had 
become citizens of the State and amenable to its laws by their own consent, thereby 
obviating all objections growing out of our former relations with their people." 
Message of Gayle, November 19, 1833, in Alabama State Intelligencer, extra, n. d. 
[December, 1833] ; Hodgson, Cradle of the confederacy, 189, 190. 

39 Murphy's letter, dated December 3, 1833, said: "I believe it was never in- 
tended to expel all the people from the ceded Creek territory. This would evidently 
be carrying the thing beyond the justice or necessity of the ease. The order issued 
was general in its nature to apply to what had taken place, and to cover every stip- 
ulation of the treaty intended for the benefit of the Indians. It was merely asserting 
the control of the Government over the subject, should there arise the necessity to 
exercise it; but evidently the execution of the order would be governed by necessity. 
Why remove the whole population while only a few individuals have been guilty of 
trespass, and indeed while the Indians for whose benefit all this was done had no de- 
sire that any but a very few should be removed ? It never could have been necessary, 
and therefore could never have been intended. ' ' Ibid., 197. See also King to Gayle, 
December 6, 1833, in the Gayle manuscripts. 

•>» Hodgson, Cradle of the Confederacy, 198 ; Southern Advocate, November 26 and 
December 31, 1833. 

41 ' ' You will see, ' ' wrote Cass, ' ' that the supremacy of the civil authorities will be 
asserted and maintained as far as depends on the executive. These orders and in- 
structions will be suflicient to insure the due submission of the troops now in Alabama 
to all legal process, and I trust will be satisfactory to your Excellency." See Gayle 's 
special message of December 20, 1833, in ibid., December 21, 1833; ibid., November 
12, 1833; Casa to Crawford, in Washington Globe, October 26, 1833; Hodgson, Cradle 
of the confederacy, 201, 202. 
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adjusted/^ Key informed the governor that by the middle of 
January, 1834, all exemptions created by the treaty for the In- 
dian chiefs would be laid off; that the "settlers upon all the 
lands outside of these allotments would be released from the 
stipulations of the treaty;" that settlers would be no longer 
subject to removal, and that they would be permitted, if they 
desired, to purchase the lands allotted to the Indians.*^ In view 
of the early date on which they were to go into effect, these 
terms, together with Cass ' recognition of the jurisdiction of the 
state courts, convinced Gayle that the whole controversy raging 
over a year's time had been adjusted to the complete satisfaction 
of the settlers in the Creek country and to the absolute vindica- 
tion of the state's contention; and in December he sent a mes- 
sage to this effect to the general assembly, then in session.** 

During the year 1833, while the relations between the state 
administration and the general government were thus in a con- 
dition of tension, and when an open rupture with the possibility 
of a resort to arms seemed imminent, a distinct change in polit- 
ical sentiment and alignment was being brought about in Ala- 
bama.*'' Prior to this time, though ah incipient opposition to 
the democratic-republican party was developing around the 
friends and supporters of Clay and Adams in Alabama, the state 
was soundly attached to Andrew Jackson and his way of think- 
ing ; and, as has been shown, while the question of federal inter- 
ference in the reserved or assumed rights of a state was agitating 
a sister commonwealth, the people of Alabama in general were 
content to follow the old union and Jackson leaders.*^ This 

12 Southern Advocate, December 31, 1833. 

43 Key to Gayle, December 16, 1833, in ibid. ; Hodgson, Cradle of the confederacy, 
202. 

** ' ' The principal object of this unpleasant controversy having been obtained by 
asserting and vindicating those great principles which were established by the Con- 
stitution for the security of the people and for the protection of the States, in the 
exercise of their rightful jurisdiction, it cannot fail to be a source of the highest sat- 
isfaction to our fellow citizens in these new counties that the calamity which at one 
period they were threatened has been averted, and of pride and patriotic exultation 
to our people everywhere that the supremacy of the civil over the military authority 
has been successfully maintained." Governor's message in Southern Advocate, De- 
cember 31, 1833. 

■43 Euntsville Democrat, November 14, December 5 and 12, 1833, and January 23, 
1834. 

•!<5 King to Gayle, December 6, 1833, and January 4, 1834, in Gayle manuscripts. 
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general acclaim almost silenced the raucous states' rights or 
nullification voice raised here and there in protest ; the vigorous 
opposition in certain quarters to the protective tariff measures 
was for the time overridden; officially, and to a considerable 
degree, unofficially, Calhoun and South Carolina were con- 
demned. It was hard to desert the "old hero" who had done 
so much to clear Alabama of the redskins ; and it was difficult 
to make some believe, even in 1833, that "the General" could in 
any way desire to run counter to the best interests of Alabama/' 

Yet the leaven, made up of a composite of ingredients, was 
none the less working. Threats levelled at the South Carolin- 
ians took on a new light when their thunders were directed at 
Alabamians. This changing sentiment was well illustrated in 
the concluding paragraph of Governor Gayle's message to the 
general assembly at the special session in November, 1833. "In 
the present controversy," Gayle said, "my situation had not 
been free from difficulty and embarrassment. Yielding as I had 
done, for the last ten years, a sincere and disinterested support 
to the distinguished citizen who now fills the presidency, it was 
with the utmost reluctance that I felt myself constrained to op- 
pose the course he had adopted. The country, too, had but 
recently emerged from the gloom of a threatened conflict with 
a sister State, and it was foreseen that even a difference of 
opinion with the administration would tend to awaken the fears 
and alarm the apprehensions of many good citizens. The sup- 
pression of the State government, or the maintenance of its laws 
in eight flourishing and prosperous counties, were the alterna- 
tives presented, and I embraced that to which I was directed by 
the solemn obligation I had assumed as the chief magistrate of 
one of the independent States of this Union." *^ 

Although Gayle's reelection to the governorship in 1833, at 
the height of the controversy, was an endorsement of his posi- 

*7 Huntsville . Democrat, November 14, December 12, 1833 ; January 30, 1834. 
Meetings were held in the northern portions of the state in support of Jackson against 
Gayle. See especially the meeting at Huntsville, November 2, 1833, ibid., November 
7, 1833. The Madison county grand jury, in formal resolutions, condemned the gov- 
ernor for his course, ibid., October 31, 1833. See also King to Gayle, December 4, 
1833, in Gayle manuscripts. 

48 Governor's message of November 19, 1833, in Alabama State Intelligencer, 
extra, n. d. [December, 1833] 
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tion, yet a number of influential newspapers, among them the 
Huntsville Democrat and the Mobile Register, and a strong 
group of prominent men steadily opposed his action and sup- 
ported the position of the federal government/" The Mobile 
Register, one of the leading papers of the state, kept up a steady 
fire on Grayle, and twitted him for what the Register considered 
his inconsistency, challenging any man in South Carolina to 
write a better nullifying document than Gayle's second inaug- 
ural/" Gayle and his supporters saw, however, a marked dis- 
tinction between the position of Alabama in insisting on the 
right to control the territory and the people of the state and the 
attitude of South Carolina in nullifying a tariff law. They 
would have maintained that, in the case of the Creek controver- 
sy, the federal government was attempting to withhold from the 
state rights reserved to it by the constitution, while in the case 
of South Carolina the power to enact tariff laws, no matter how 
unjust, was specifically conferred on the federal congress by the 
constitution. When the administration at Washington insisted 
on its obligation to enforce the terms of a treaty, the state 
authorities retorted that the constitution was a "higher law" 
than a treaty.'^ 

Having taken his position boldly, Governor Gayle naturally 
desired an expression on the part of the legislature in approba- 
tion of his course and principles, the more especially since it 
was being charged by his opponents over the state that there 

49 In a long editorial on the state of parties in Alabama, the Huntsville Democrat 
(January 23, 1834), speaking of the attitude assumed by the governor, said: "These 
principles, deliberately professed, made him at once, in our estimate, the wildest and 
worst of nuUiflers, . . . taken in full extent, . . . made him, ... as 
governor, profess himself to be ready to array the militia of the State against the 
execution of a law of Congress, without the mandate of either a Legislature or a 
Convention. . . We saw him, with full forethought, desert the principles of the 
party to which he had belonged and throw himself into the ranks of that party, 
which he liad before professed to hold almost in abJiorrence." 

50 The Mobile Register compared the position taken by Gayle in his message to the 
legislature in December, 1832, with his second inaugural address of December, 1833. 
Commenting on this latter statement, the issue for December 6, 1833 said : ' ' And 
yet, his Excellency, not long before, took occasion to denounce nullification in good 
set terms; perhaps he has a prejudice against the phrase; it may be that he thinketh 
it unpopular, or that a rose by any other name would smell as sweet. ' ' 

51 MeCorvey, ' ' The mission of Francis Scott Key to Alabama in 1833, ' ' in Ala- 
bama historical society. Transactions, 4: 155, 156; Hodgson, Cradle of the confed- 
eracy, 192. 
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had been no expression of the people's will on the grave ques- 
tion."'^ Gayle had always been a man of great personal pop- 
ularity, so that he was sure of strong support on that score; 
in addition, since his contest had been with the federal govern- 
ment, the extreme states' rights, or nullification group, — a fac- 
tion which had hated Gayle before but feared the encroachments 
of the federal government more, — had no choice but to rally 
to his support in the present contingency/^ Since the members 
of the assembly had been chosen before the controversy arose 
and therefore without reference to the issue, it seemed that the 
governor's popularity would be an important factor/* 

In pursuance of the purpose of Gayle 's friends, that part of 
the governor's message relating to the Creek controversy was 
referred for consideration to a. select committee of the house, 
headed by Jesse Beene, of Dallas county, a close political ally 
of the governor.'^ The union men on the committee urged that 
since the difficulty had been settled, it was worse than useless 
to bring on a discussion about abstract principles which would 
only extend the excitement then existing, and they therefore 
opposed any report.^^ But the friends of the governor and the 
nullifiers, after a discussion lasting for several weeks, finally 
submitted for the consideration of the house a series of resolu- 
tions sustaining the governor in his every eontention.**' 

52 See ante, note 48. 

53 Southern Advocate, in Huntsville Democrat, December 5, 1833. See also letter 
from Tuscaloosa by A. B. C[litherall], dated November 27, 1833, in Southern Advo- 
cate. 

s*Ibid., January 28, 1834. 

5^ Ibid., January 28, 1834; Tuscaloosa Flag of the Union, n. d., in Southern Advo- 
cate, December 31, 1833. 

56 Ibid., January 28, 1834. Senator William E. King wrote Gayle that lie hoped 
the matter would be allowed to rest as it was, without legislative action, as this 
might disturb the harmony of the ' ' Friends of the Union. ' ' See letter of January 
4, 1834, in Gayle manuscripts. The union men said the governor was entitled to a 
vote of thanks for having done the state no harm, after bringing the people to the 
verge of disaster! Southern Advocate, January 28, 1834. 

57 These resolutions, five in number, declared that the removal of settlers was un- 
necessary and would be destructive of the prosperity of the citizens and subversive 
of the jurisdiction of the state; that the act of 1807, providing for the employment 
of military force in the removal of intruders, was destructive of free government and 
incompatible with the jurisdiction and sovereignty of the state; that the general gov- 
ernment had no constitutional power to interfere with the municipal affairs of the 
state (of which the present matter was one) ; and that the treaty making power of 
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The resolutions were acrimoniously discussed in the house. 
Beene led the forces in favor of adoption; Arthur F. Hopkins, 
the most prominent whig of the state, marshalled the opposition. 
Hopkins contended that the constitutionality of the act of 1807 
had never before been questioned, though the power conferred 
by it had been repeatedly exercised. "We are arraying the 
State against the United States without the form of law, ' ' Hop- 
kins said; and he asserted that action contemplated under the 
resolutions would be "Nullification worse than South Caro- 
lina 's. ' ' His chief argument, however, was on the expediency of 
the resolutions ; and he constantly asserted that the majority of 
the people of Alabama opposed such action as the passage of 
the resolutions might entail.'^* When through test votes the gov- 
ernor's friends found, to their great surprise, that the resolu- 
tions could never receive a majority, they set out to prevent 
open rejection by laying the measure on the table or by re-com- 
mitting; and they now took the position formerly urged by the 
union men. "The matter is over," they now said, "why pursue 
the Grovernor so vindictively ; why offer the censure which rejec- 
tion would imply? Let the resolutions lie on the table." ^^ The 
union men, on the other hand, seeing their strength, determined 
to force the issue. Successive motions to postpone and to lay 
on the table were defeated."" It was then clear that if the main 
question were put, the governor's supporters would be defeated; 
and the motion to refer to a select committee, with the tacit 
understanding that no action was to be taken, finally prevailed 
by a vote of 36 to 33, several union men voting with the governor 
in order not to embarrass him any further."^ 

the federal government could not extend to encroachments on the reserved rights of 
the state. Ibid.; Alabama department of archives and history, Alabama pamphlets, 
no. 16. 

58 Ibid. ; ' ' Speech of Arthur F. Hopkins, of Madison county, Alabama, against the 
report of the special committee on the Creek controversy, ' ' in Alabama department of 
archives and history, Alabama pamphlets, no. 16; Tuscaloosa Flag of the Union, n. d., 
in Southern Advocate, December 31, 1833, and January 21, 1834. 

59 Ibid.^ January 28, 1834 ; Huntsville Democrat, January 23, 1834. 

!><> The first by a vote of 34 to 33, the second, 39 to 30. Southern Advocate, Janu- 
ary 28, 1834. 

f'l See Representative Fleming's explanation of his vote to refer in his open letter 
to the voters of Madison county, January 27, in Huntsville Democrat, January 30, 
1834. On support for Gayle, see Southern Advocate, January 28 and March 18, 1834. 
The preceding account of the legislative contest is made up from long articles, letters, 
and editorials in the Huntsville Democrat, January 16 and 23, February 6, 13, 27, 
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Despite the fact that the Beene resolutions could not be passed 
even by the injection of the issue of the personal popularity of 
the governor, the legislative contest of December, 1833, and Jan- 
uary, 1834, showed a very rapid increase in the spirit of hostility 
to the general government. When the Ormond resolutions, in 
which the doctrine of nullification was condemned and depre- 
cated, had been before a previous legislature, they had been op- 
posed by the united nullification forces, amounting, at the most, 
to fifteen or sixteen men in the entire house.''^ "How has the 
thing changed !" writes John D. Phelan, editor of the Huntsville 
Democrat, the leading union paper in the state, "a set of resolu- 
tions approbating principles more extravagant than S. Caro- 
lina's nullification commands the support of nearly an equal half 
of our Legislature, with the Governor at their head. We trust 
that those who feel anxious to maintain the Federal Government 
in the exercise of its proper Constitutional powers will deliberate 
on these things, and see the necessity for future vigilance, con- 
cert, and energy of action. The Nullifiers are untiring in their 
efforts. It is not only to extend the doctrine of Nullification, but 
to excite an uncompromising and bitter hostility to the Federal 
Government in every way and shape. . . Let the line be 
drawn broad and plain between parties. When men deny being 
Nullifiers, but profess to be States Rights men, let the people de- 
mand of them what they mean by States Rights. We are not 
exclusively partial, by any means, to the Federal Government; 
it is to be watched with jealousy, for its tendency is to usurpa- 
tion. Though we love the Union, we cling with as sincere an 
affection to the just Rights of the States. But in looking for 
these rights, we do not hold ourselves at liberty to weaken or 
make void any part of that solemn Compact which our fore- 
fathers made and declared the ^ ' Supreme Law of the Land, — the 
Constitution of the United States. Here is the line where we 
should make the rule of judging who is with us and who against 
us. Whoever says there is any remedy against Federal usurpa- 
tion, when the Judiciary has failed, when the ballot box has 

March 6, 1834; Tuscaloosa Flag of the Union, January 28, and issues for February 
and March, 1834; Southern Advocate, issues for January and February, 1834; Ala- 
bama department of archives and history, ' ' Report of the special committee on the 
Creek controversy," in Bulletin no. 16; Hodgson, Cradle of the confederacy, 203 ff. 
^'i Huntsville Democrat, January 23, 1834; see ante, note 2. 
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failed, when petition and remonstrance have failed, when, at last, 
a call for a convention has failed: except in the high and holy 
right of renouncing the Constitution, and falling back on the nat- 
ural right of men to resist oppression, which is above and be- 
yond all Constitutions ; whatever he may profess to the contrary, 
he is not one in whom the Union party should confide. ' ' '^^ 

With the exception of the nullifiers, who were the particular 
followers of Dixon H. Lewis, the men who supported the Beene 
resolutions denied the charges hurled at them by the union 
party, made up largely of Jackson democrats, and asserted vig- 
orously that a declaration of the unconstitutionality of an act of 
congress was not nullification, without action. And Gayle and 
his supporters denounced the union men as federalists and con- 
solidationists."* The chief newspaper support of Gayle came 
from the Tuscaloosa Flag of the Union, a states' rights journal 
in the capital."' The union men, with the exception, of course, 
of such whigs as Arthur F. Hopkins and other who were co- 
operating with them, asserted, in reply,**" that they belonged to 
the "Democratic school of the war time, — for strict construc- 
tion and a generous support of the Federal Government within 
that construction. ' ' *" 

ss Huntsville Democrat, January 23, 1834, editorial on ' ' The state of parties in 
Alabama." See also ibid., February 13, 1834. 

64 Ibid., February 6, 1834. 

65 Tuscaloosa Flag of the Union, January 29, 1834 ff ; Southern Advocate, July 8, 
29, 1834; Huntsville Democrat, February 13, 27, 1834, with numerous extracts from 
the Flag of the Union and the Tuscaloosa Expositor. 

66 With respect to his position in the dispute, Hopkins asserted that he had ' ' no 
fellowship with either of the largest parties," referring to the union party and the 
states' rights party of Lewis. Defending a measure of the administration, he de- 
clared that he had never been a Jackson man, and had "never taken his political 
creed from the powers that be at Washington ; ' ' that he ' ' believed no more in the 
infallibility of a President or a Governor than in that of the Pope, or the pretensions 
of Mohammed." He was still more opposed to the visionary and anarchic tenets of 
the nullifiers, — "a party of young hot bloods . . . [by whom] the notion is en- 
tertained that it is chivalrous, — the very pink and essence of chivalry, to tilt against 
the institutions of our country." See article signed "Claudius," in Southern Ad- 
vocate, April 22, 1834. 

67 ' ' With what face, ' ' queried the editor of the Huntsville Democrat, ' ' does Gov- 
ernor Gayle charge anyone with being a Consolidationist? Is not he the man who 
declared in his annual message of 1832 that a State bears the same relation to the 
United States that a county does to a State? Such a doctrine is the very essence of 
consolidation, and what as we utterly deprecate. . . " Huntsville Democrat, Febru- 
ary 27, 1834. 
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Thus during the years of 1832, 1833, 1834, the question of 
states' rights and nullification, brought forward because of the 
Indian problem within the state, was a vital and ever present 
issue throughout Alabama, the subject of general consideration 
and discussion. In 1830, men of all factions, in so far as there 
were differences of political alignment, were strict construction- 
ists ; but at the beginning of the discussions over the tariff and 
nullification, only a small group had definitely set itself forward 
in favor of the extreme states' rights doctrine of a later time. 
In the period of the early thirties, however, the states' rights 
men of whig persuasion and the ultra states' rights men of the 
old democracy, — followers of Dixon H. Lewis and James M. 
Calhoun, — • tended, because of the nature of the questions under 
agitation, to unite in opposition to the advanced unionist posi- 
tion of Jackson and his supporters. And, moreover, the union- 
ism of the Jackson democracy was enhanced and broadened by 
its opposition to this growing states' rights movement. This 
alignment and the alliance of the states' rights whigs and the 
nullifying wing of the democratic party appeared clearly and 
distinctly in the discussions growing out of the Creek contro- 
versy, especially during the legislative session of 1833-34, in the 
matter of the Beene resolutions ; and in the discussions that fol- 
lowed throughout the state during the year 1834. For a few 
years the party groups in Alabama continued to form on this 
basis, only to give way, about 1838, on the financial question. 

The rapidly developing spirit of sectionalism was emphasized, 
in these early years of the thirties, by the fact that the states' 
rights whigs and the nullifying democrats were, in general, to be 
found in the cotton counties of the southern part of the state, 
while the old union democrats and the strong union whigs were 
settled largely in the northern sections. 
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